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Subpart C -Post-Award Requirenents
Sec. 95.40 Purpose of procurenent standards.

Sections 95.41 through 95.48 set forth standards for use by
reci pients in establishing procedures for the procurement of supplies
and ot her expendabl e property, equi pnent, real property and ot her
services with Federal funds. These standards are furnished to ensure
that such materials and services are obtained in an effective manner and
in conpliance with the provisions of applicable Federal statutes and
executive orders. No additional procurenment standards or requirenents
shal | be inposed by DOL upon recipients, unless specifically required by
Federal statute or executive order or approved by OVB
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Sec. 95.41 Recipient responsibilities.

The standards contained in this section do not relieve the recipient
of the contractual responsibilities arising under its contract(s). The
reci pient is the responsible authority, wthout recourse to DO,
regarding the settlenent and satisfaction of all contractual and
adm ni strative issues arising out of procurenments entered into in
support of an award or other agreement. This includes disputes, clains,
protests of award, source evaluation or other matters of a contractua
nature. Matters concerning violation of statute are to be referred to
such Federal, State or local authority as may have proper jurisdiction
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Sec. 95.42 Codes of conduct.

The recipient shall maintain witten standards of conduct governing
the performance of its enpl oyees engaged in the award and adm ni stration
of contracts. No enpl oyee, officer, or agent shall participate in the
sel ection, award, or administration of a contract supported by Federa
funds if a real or apparent conflict of interest would be involved. Such
a conflict would arise when the enpl oyee, officer, or agent, any menber
of his or her inmmediate fanmly, his or her partner, or an organization
whi ch enpl oys or is about to enploy any of the parties indicated herein,
has a financial or other interest in the firmselected for an award. The
of ficers, enployees, and agents of the recipient shall neither solicit
nor accept gratuities, favors, or anything of nonetary val ue from
contractors, or parties to subagreenents. However, recipients nay set
standards for situations in which the financial interest is not
substantial or the gift is an unsolicited itemof nomi nal value. The
standards of conduct shall provide for disciplinary actions to be
applied for violations of such standards by officers, enployees, or
agents of the recipient.
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Sec. 95.43 Conpetition.

Al'l procurenent transactions shall be conducted in a manner to
provide, to the maxi mum extent practical, open and free conpetition. The
reci pient shall be alert to organizational conflicts of interest as wel
as nonconpetitive practices anong contractors that may restrict or
elimnate conpetition or otherwise restrain trade. In order to ensure
obj ective contractor performance and elimnate unfair conpetitive
advant age, contractors that devel op or draft specifications,
requi renents, statenents of work, invitations for bids and/or requests
for proposals shall be excluded from conpeting for such procurenents.
Awar ds shall be made to the bidder or offeror whose bid or offer is
responsive to the solicitation and is nost advantageous to the
reci pient, price, quality and other factors considered. Solicitations
shall clearly set forth all requirenents that the bidder or offeror
shall fulfill in order for the bid or offer to be evaluated by the
recipient. Any and all bids or offers may be rejected when it is in the
recipient's interest to do so.

40f 11



[ Code of Federal Regul ations]

[Title 29, Volune 1, Part 0 to 99]

[ Revised as of July 1, 2000]

Fromthe U S. Government Printing Ofice via GPO Access
[C TE: 29CFR95. 44]

[ Page 504-506]
TI TLE 29- - LABOR
PART 95- - GRANTS AND AGREEMENTS W TH | NSTI TUTI ONS OF HI GHER EDUCATI ON, HOSPI TALS, AND OTHER
Subpart C -Post-Award Requirenents
Sec. 95.44 Procurenment procedures.

(a) Al recipients shall establish witten procurement procedures.
These procedures shall provide for, at a mninum that paragraphs
(a)(1), (a)(2), and (a)(3) of this section apply.

(1) Recipients shall avoid purchasing unnecessary itens.

(2) Where appropriate, an analysis shall be nade of |ease and
purchase alternatives to determ ne which would be the nobst econonica
and practical procurenment for the Federal Government.

[[ Page 505]]

(3) Solicitations for goods and services shall provide for all of
the foll ow ng:

(i) A clear and accurate description of the technical requirenents
for the material, product or service to be procured. In conpetitive
procurenents, such a description shall not contain features which unduly
restrict conpetition.

(ii) Requirenments which the bidder/offeror nust fulfill and all
other factors to be used in evaluating bids or proposals.

(iii) A description, whenever practicable, of technical requirenents
in terms of functions to be performed or performance required, including
t he range of acceptable characteristics or ninimum acceptabl e standards.

(iv) The specific features of "~“brand nane or equal'' descriptions
that bidders are required to neet when such itens are included in the
solicitation.

(v) The acceptance, to the extent practicable and econonically
feasi ble, of products and services dinensioned in the nmetric system of
neasur enent .

(vi) Preference, to the extent practicable and econonically
feasible, for products and services that conserve natural resources and
protect the environment and are energy efficient.

(b) Positive efforts shall be made by recipients to utilize small
busi nesses, mnority-owned firms, and wonen's busi ness enterprises,
whenever possible. Recipients of Federal awards shall take all of the
followi ng steps to further this goal

(1) Ensure that small businesses, ninority-owned firns, and wonen's
busi ness enterprises are used to the fullest extent practicable.

(2) Make information on forthconm ng opportunities avail able and
arrange time frames for purchases and contracts to encourage and
facilitate participation by small businesses, mnority-owned firns, and
worren' s busi ness enterprises.

(3) Consider in the contract process whether firns conpeting for
| arger contracts intend to subcontract with small busi nesses, mnority-
owned firns, and wonmen's busi ness enterprises.

(4) Encourage contracting with consortiunms of small businesses,

m nority-owned firnms and wonmen's business enterprises when a contract is
too large for one of these firms to handl e individually.

(5) Use the services and assi stance, as appropriate, of such
organi zations as the Small Business Adnministration, the Departnent of
Conmmerce's Mnority Business Devel opnment Agency, and DOL's Ofice of
Smal | Business and Mnority Affairs in the solicitation and utilization
of small businesses, minority-owned firms and wonmen's busi ness
ent erpri ses.
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(c) The type of procuring instrunents used (e.g., fixed price
contracts, cost reinbursable contracts, purchase orders, and incentive
contracts) shall be determi ned by the recipient but shall be appropriate
for the particular procurement and for pronoting the best interest of
the program or project involved. The " cost-plus-a-percentage-of -cost'
or " percentage of construction cost'' nethods of contracting shall not
be used.

(d) Contracts shall be nade only with responsible contractors who
possess the potential ability to perform successfully under the terns
and conditions of the proposed procurenent. Consideration shall be given
to such matters as contractor integrity, record of past performance,
financial and technical resources or accessibility to other necessary
resources. In certain circunstances, contracts with certain parties are
restricted by agencies' inplenentation of E.O's 12549 and 12689,

" Debarnent and Suspension.'' See 29 CFR part 98.

(e) Recipients shall, on request, make available to DOL, pre-award
and procurement docunents, such as request for proposals or invitations
for bids, independent cost estimates, etc., when any of the follow ng
condi tions apply:

(1) Arecipient's procurenment procedures or operation fails to
conply with the procurenent standards in this part.

(2) The procurenent is expected to exceed the small purchase
threshold fixed at 41 U S.C. 403(11) (currently $25,000) and is to be
awar ded wi thout conpetition or only one bid or offer is received in
response to a solicitation

(3) The procurenent, which is expected to exceed the snall purchase

[[ Page 506]]

threshol d, specifies a ~“brand nane'' product.

(4) The proposed award over the small purchase threshold is to be
awarded to other than the apparent |ow bidder under a sealed bid
procur enent .

(5) A proposed contract nodification changes the scope of a contract
or increases the contract amount by nore than the anobunt of the small
pur chase t hreshol d.
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Sec. 95.45 Cost and price anal ysis.

Sonme form of cost or price analysis shall be made and docunented in
the procurenent files in connection with every procurenment action. Price
anal ysis may be acconplished in various ways, including the conparison
of price quotations submtted, market prices and simlar indicia,
together with discounts. Cost analysis is the review and eval uati on of

each el ement of cost to determ ne reasonabl eness, allocability and
all owabi lity.
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Sec. 95.46 Procurenent records.

Procurement records and files for purchases in excess of the small
purchase threshold shall include the following at a ninimm (a) basis
for contractor selection, (b) justification for [ack of conpetition when

conpetitive bids or offers are not obtained, and (c) basis for award
cost or price.
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Sec. 95.47 Contract administration.

A system for contract adninistration shall be maintained to ensure
contractor conformance with the ternms, conditions and specifications of
the contract and to ensure adequate and tinely follow up of al
purchases. Recipients shall evaluate contractor performnce and

docunent, as appropriate, whether contractors have net the terns,
conditions and specifications of the contract.
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Sec. 95.48 Contract provisions.

The recipient shall include, in addition to provisions to define a
sound and conpl ete agreenent, the follow ng provisions in all contracts.
The follow ng provisions shall also be applied to subcontracts:

(a) Contracts in excess of the small purchase threshold shal
contain contractual provisions or conditions that allow for
adm ni strative, contractual, or legal remedies in instances in which a
contractor violates or breaches the contract terms, and provide for such
renedi al actions as nay be appropriate.

(b) Al contracts in excess of the snall purchase threshold shal
contain suitable provisions for term nation by the recipient, including
the manner by which termnation shall be effected and the basis for
settlenent. In addition, such contracts shall describe conditions under
which the contract may be terninated for default as well as conditions
where the contract may be terninated because of circunstances beyond the
control of the contractor.

(c) Except as otherw se required by statute, an award that requires
the contracting (or subcontracting) for construction or facility
i mprovenents shall provide for the recipient to followits own
requirenents relating to bid guarantees, performance bonds, and paynent
bonds unl ess the construction contract or subcontract exceeds $100, 000.
For those contracts or subcontracts exceedi ng $100, 000, DOL may accept
t he bondi ng policy and requirenents of the recipient, provided DO.L has
made a determnation that the Federal CGovernnent's interest is
adequately protected. If such a determ nation has not been nade, the
m ni mum requi renents shall be as foll ows.

(1) A bid guarantee from each bidder equivalent to five percent of
the bid price. The "“bid guarantee'' shall consist of a firm conmmtnment
such as a bid bond, certified check, or other negotiable instrument
acconpanying a bid as assurance that the bidder shall, upon acceptance
of his bid, execute such contractual docunents as may be required within
the tine specified.

(2) A performance bond on the part of the contractor for 100 percent
of the contract price. A " “perfornance bond'' is one executed in
connection with a contract to secure fulfillment of all the contractor's
obl i gations under such contract.

(3) A payment bond on the part of the contractor for 100 percent of
the contract price. A " “paynent bond'' is one executed in connection
with a contract

[[ Page 507]]

to assure paynment as required by statute of all persons supplying | abor
and material in the execution of the work provided for in the contract.

(4) Where bonds are required in the situations described herein, the
bonds shall be obtained from conpani es holding certificates of authority
as acceptabl e sureties pursuant to 31 CFR part 223, ""Surety Conpanies
Doi ng Business with the United States.'

(d) Al negotiated contracts (except those for less than the snall
pur chase threshol d) awarded by recipients shall include a provision to
the effect that the recipient, DO., the Conptroller CGeneral of the
United States, or any of their duly authorized representatives, shal
have access to any books, documents, papers and records of the
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contractor which are directly pertinent to a specific programfor the
pur pose of nmking audits, exam nations, excerpts and transcriptions.

(e) Al contracts, including small purchases, awarded by recipients
and their contractors shall contain the procurenment provisions of
Appendi x Ato this part, as applicable.

Reports and Records
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